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TUESDAY, JULY 15, 2014
1:04 P. M
* ok * * %

LARRY ROBERTS: So we're going to go
ahead and get started this afternoon. |It's
about a little after 1:00. M nane is Larry
Roberts. |I'mthe Deputy Assistant Secretary for
| ndian Affairs, Departnent of Interior. Wth ne
Is Liz Appel, Departnent of the Ofice of
Regul atory Affairs, and Steve Sinpson fromthe
Solicitor's Ofice. And also we have the
regional director wwth us as well and | woul d
| ove for you, sir, to give a few opening remarks
and get started.

STANLEY SPEAKS:. Thank you, M. Roberts.
And we were hoping that we woul d have a better
turnout. |'mnot sure what's happening.
Perhaps it's been a long tine, you know, getting
into this process and maki ng sone
recommendations and so forth. So that may be
part of the reason that we don't have -- And
there may be others coming in alittle bit
| at er.

But | want to wel come you here and to

the Northwest regional office. And | know how
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critical, howinportant this really is, to, you
know, to our tribes. W've wirked with the
Bureau. You have been involved with a | ot of
tribes and in fact over the years that | have
wor ked with Bureau of Indian Affairs. There
have been a nunber of tribes that have been
recogni zed by the federal governnment. And it's
been a slow, |ong process. So hopefully we're
going to see at | east sone proposed, revised
regul ations that will speed the process up and
make things better for those tribes that really
shoul d be recogni zed.

So it's a pleasure to have you here,
Larry, and al so Stephen and Elizabeth. dad to
have you here.

So, Larry, | amgoing to turn it over to
you. Thank you.

LARRY ROBERTS:. Thank you. Ckay. So
everyone shoul d have a packet of materials, a
Power Point that we're going to go over this
afternoon. It wll take us about roughly
20 mnutes to go through the PowerPoint and t hen
we'll open it up for public comrent from
everyone here today.

So just in terns of background and
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process-w se, there's three ways in which the
federal governnent can recogni ze tri bes:
Through judicial court decisions, through the
congressional action and then adm nistratively
by the Departnent of the Interior.

Prior to 1978 the Departnent | ooked at
recognition of tribes on an ad hoc basis and
then in 1978 we pronul gated the Part 83
regul ati ons that we are wor ki ng under today.
Those regul ations were revised in 1994 and added
primarily a section for previous acknow edgnent
and then the departnent since 1994 has issued
gui dance fromtime to tinme in 2000, 2005 and
2008. And so of the 566 federally recognized
tribes, 17 have been recogni zed through the Part
83 process.

The Departnent has heard over tine that
the process has been criticized, has been
broken, that it takes too long, that it's
burdensone, expensive, that it's unpredictable,
that we need nore objective criteria and that
iIt's not transparent.

So by way of background, in 2009
Secretary Sal azar testified before the Senate

Commttee of Indian Affairs and commtted to
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| ooking at ways to inprove the Federal

Acknow edgnment Process of the commttee. In
2010 the Departnent internally | ooked at ways to
revise and update the Part 83 process and we
testified at that tine before the Senate
Commttee of Indian Affairs that we, our goal
was to issue a proposed rule within a year.

In 2012 the Departnent again testified
before the Senate Commttee of Indian Affairs
and basically identified guiding principles or
goals that are set forth on the PowerPoint here
interns of reforns to the process.

And shortly after that hearing, that
fall, Assistant Secretary Washburn and | j oi ned
the Departnent. And the Assistant Secretary in
2013 prom sed to rel ease a di scussion draft,
whi ch | know sone of the tribes that are here
today submtted coments on the discussion
draft. And so | think you're well aware of that
process where we had tribal consultations and an
ext ended comment peri od.

That comment period took us over the
course of |ast sumrer, and based on all those
comments, we devel oped the proposed rul e that

we're tal king about today. And that proposed
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rule was circulated to OVB, which in turn
circulated it to the other federal agencies
within the federal famly for review. And that
was issued in May of this year and we have a
comrent deadline of August 1st of this year.

So in ternms of sort of highlights in
ternms of changes in the proposed rule, we'll
talk first alittle bit about process and then
about the criteria thensel ves and then
clarification on certain portions of the
regul ati on, previous federal acknow edgnent, the
burden of proof and then a little bit about
re-petitioning and how we i nproved the notice
requi renents in the proposed rule.

So in ternms of revisions to process, the
proposed rule elimnates the current step in the
process, which is a letter of intent. | think
in ternms of letters of intent we have hundreds
of those on file, many of those have they ever
been foll owed up on other than the, a sinple
letter.

In ternms of conplete petitions pendi ng
before the Departnent, | believe we have 13.

And so we're proposing in the proposed rule to

start the process with a conplete petition
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simlar to how we start other application
processes.

W' ve incorporated a phased review in
the proposed rule to provide nore tinely
decisions. And so as many of you know, a
petitioner has to satisfy all seven criteria.
And so we' ve proposed a phased approach that
| ooks first at whether the group satisfies
criterion (e), descent. And if they do not
satisfy that criteria at the outset, we woul d
I ssue a proposed negative finding.

| f the group would satisfy criterion
(e), then we would | ook at the other criterion
are nmet, such as (a), (d), (f) and (g), such as
if the group has been term nated by federal
| egi slation, they are not eligible for the Part
83 process. So we woul d i ssue proposed negative
deci sions in those deci sion.

| f the petitioner satisfied those
criteria, we would then look to criterion (b)
and (c) and with regard to comunity and
political authority. W would |ook to see at
that | ast step whether they neet those criteria.

In terns of the process and howit's

currently operated in terns of a proposed

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Bl A HEARI NGS re FEDERAL ACKNOW.EDGEMENT OF | NDI AN TRI BES , 07/15/2014

Page 8


http://www.slreporting.com/

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

finding, OFA, the Ofice of Federal

Acknow edgnent, issues a proposed finding.
There's a comment period on proposed finding.
We are maintaining that current approach in the
proposed rul e.

Sone of the things that we are
suggesting in the proposed rule is if proposed
finding is positive and there are no coments
in, no substantive coments in opposition, then
the Assistant Secretary would just issue a
final, positive final determnation. And that's
consistent with past practice.

In terns of if the proposed finding is
negative, the proposed rule offers an
opportunity for the petitioner to have a hearing
before the Ofice of Hearings and Appeal s and
third parties could intervene in that hearing.
And then the Ofice of Hearings and Appeal s
j udge woul d nake a recommendation to the
Assi stant Secretary for a final decision. The
final decision-making authority under the
proposed rule remains with the Assi stant
Secretary, just as it remains today.

We are having m nor technical issues.

Can everyone -- |s there any objection to just
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followng along wwth this paper copy of the
Power Point? Al right. | think we're good.

Al right. So the other thing that the
proposed rule is, approach is taking is that the
Assi stant Secretary's determnation is final for
the Departnent. There will be no review by the
| BIA, rather, parties could go directly to
federal court to challenge a negative decision
or a positive decision.

In terns of hearings on the negative
proposed finding, the Ofice of Hearings and
Appeal s, which is separate fromthe Assistant
Secretary's office, has issued a proposed rule
that is essentially civil procedure for those
heari ngs. And one of the questions that the
O fice of Hearings and Appeal s has asked for
comment on is whether the official that would
presi de over this hearing should be an
adm ni strative | aw judge, which is independent,
probably the nost independent within the Ofice
of Hearings and Appeals, or should there be not
an adm nistrative | aw judge but an
adm ni strative judge who reports to the Ofice
of Hearings and Appeals director. They

routinely serve on appellate boards, or should
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it be an attorney that is directed to hold the
hearing by the Ofice of Hearings and Appeal s
director?

The ot her question that they've asked is
whet her the recomended deci sion shoul d be
limted to the hearing record or whether that
record shoul d be expanded.

In ternms of process-w se, the proposed
rule provides that petitioner may w thdraw a
petition at any tine prior to the proposed
finding being published. If they do w thdraw
their petition, OFA would not cease
consi deration and they would essentially |ose
their place in line for consideration.

In ternms of transparency and greater
public outreach, the Departnent is proposing to
post to the internet those portions of the
petition, the proposed finding and any ot her
materials that we receive or prepare that are
rel easabl e under federal law so that it's easily
accessi ble on the internet.

In ternms of criteria with regard to
criterion (a), which currently provides
identification by third parties from 1900 to the

present, we've suggested repl acing that
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criterion with a requirenent that the petitioner
provide a narrative of its existence as a tribe
prior to 1900. External identification can
still be used for support of that brief
narrative, but it is, it's arequirenent that is
substantive in ternms of providing that sumary
and that evidence but also sonething that for
tribes that have had a | ong existence and a | ong
conti nuous exi stence should be relatively,

rel atively obtainable or neetable for those
tribes that can establish that.

In ternms of criterion (b), conmunity,
and criterion (c), political influence and
authority, the proposed rul e proposes |ooking at
these two criteria from 1934 to the present.

And there's two reasons for that. The first
reason is it's based on the Indian
Reor gani zati on Act and the passage of the Indian
Reor gani zati on Act.

Congress has changed its policy from one
of allotnment and assimlation to supporting
tribal self-determ nation. And the other basis
for that is that in the roughly 40 years that
the Departnent has utilized the Part 83 process,

there hasn't been a situation where a petitioner
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has satisfied the criteria from1934 to the
present but failed to satisfy those criteria
prior to 1934.

In terns of criteria (b), community,
we're suggesting that at |east 30 percent of the
petitioner show a distinct comunity for each
period of tinme. That 30 percent is based on the
30 percent requirenent in the Indian
Reor gani zation Act or action on a tribal
Constitution.

We are clarifying that attendance of
students at |ndian boarding schools is
acceptabl e evidence. W have used that evidence
in the past in certain decisions. And then we
are also providing that if a group has
mai ntai ned a state recogni zed reservation from
continuously from 1934 to the present or if the
United States has held land for the group at any
poi nt since 1934, that either one of those
collective |land hol dings would satisfy criterion
(b) and (c).

We are defining "w thout substanti al
interruption” to be generally | ess than
20 years. |In the past the Departnent has

applied various tinme franes, anywhere fromten
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years to at |east 27 years in terns of gaps.
And so we are proposing the proposed rul e that
it generally be |less than 20 years.

Wth criterion (e), descent, we are
codi fying existing practice that 80 percent nust
prove descent froma tribe that existed in
historical tinmes prior to 1900 and we are
providing that descent nay be traced if Congress
has directed the Departnent to prepare a tri bal
roll, a tribal-specific roll or that the
Departnment has prepared a tribal-specific roll,
that we are allow ng descent to be traced from
that roll.

O herwise if there is not a roll
directed by Congress or a departnental -specific
roll, that we are allowi ng any of the nost
recent evidence prior to 1900 that is reliable.

Wth regard to (f), nenbership, we're
ensuring that petitioners who file by 2010 and,
if they filed letters of intent by 2010 and if
t hey have had nenbers join other federally
recogni zed tribes during that tine, that we
woul d not penalize that group because our
process has taken sone period of tinme to go

t hr ough.
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In terns of criterion (g), congressional
determ nation, right now the way we treat
termnation is the burden is on the petitioner
to show that they haven't been term nated. The
proposed rule wll shift the burden to the
Departnment to show that the petitioner has been
term nat ed by Congress.

In terns of previous federal
acknow edgnent, we've heard that the current
rule is unclear. And so we haven't tried to
make any substantive changes to the previous
federal acknow edgnent. We've tried to clarify
the rule to conformw th existing practice.

Wth regard to the burden of proof, we
are mai ntaining the burden of proof. [It's still
reasonabl e likelihood we are clarifying it based
on Suprenme Court precedent.

In ternms of re-petitioning,
re-petitioning is not open free-for-all in that
not everyone will be allowed to repetition.
First off, if a group has been denied through
the process and has been, third parties have
litigated that issue, that recognition issue,
either admnistratively or before a federal

court and that third party has prevail ed, then
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that group woul d need the consent of the third
party that had prevailed in that litigation
before they could nove to the next step.

The next step is that, that if there was
no third-party challenge that had prevail ed,
then the next step would be the petitioner would
need to go before the O fice of Hearings and
Appeal s judge and prove one of two things. They
woul d have to prove either that a change in the
regul ations warrants reconsideration or that the
Department m sapplied the burden of proof and
that warrants reconsideration. And if a
previously denied petitioner had satisfied one
of those two things to an OHA judge, then they
could restart the process all over again.

In ternms of notice of petitions, nuch of
this is not new, but we have nade sone changes
to the previous notice of petitions. So we're
setting forth that we're going to acknow edge a
receipt wthin 30 days and within 60 days we're
going to publish receipt in the Federal
Regi ster.

As | had nentioned earlier, we are going
to post the naterials on the website. W are

going to continue to notify the governor and the

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Bl A HEARI NGS re FEDERAL ACKNOW.EDGEMENT OF | NDI AN TRI BES , 07/15/2014

Page 16


http://www.slreporting.com/

attorney general of the state. W are going to
notify all federally recognized tribes within
the state or within a 25-mle radius if it's
across state lines. And we are going to
continue to notify any other recognized tribe or
any petitioner that appears to have sone
relationship with the petitioner. W are going
to continue that current practice.

In terns of what notice we're going to
provide, we're going to provide notice of when
OFA begins its review of the petition. W are
going to provide notice of when OFA issues its
proposed finding, when the Assistant Secretary
granted any tine extensions, when the Assistant
Secretary begins review of the petition and when
the final determnation is issued.

So comrents on the Part 83 proposed rule
are due August 1st, 2014. Coments on OHA's
procedural rule are due August 18th. You can
send those comments on the rule to
consul tati on@sl A. gov.

And next steps in our process is after
we' ve finished tribal consultations and public
neetings and after the coment period cl oses,

we'll then review all the comments that we' ve
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recei ved and nove forward with a final rule in
t he Federal Register.

So wwth that I think we've had a couple
of folks join us. | just want to nake sure
before we get any further in the consultation
that everyone here is either elected official of
a, an official of a federally recognized tribe
or their staff. |s there anyone that is not a

tribal official or their staff that's here

t oday?

Ckay. So with that | open it up for
coment s.

UNI DENTI FIED SPEAKER: |'m-- This is
for a short person here. | would think it would

be hel pful if there were sone tri bal
representatives in your group up there. You
woul dn't want a bunch of tribal people making
deci si ons about nontribal, inperception, if
that's all it is. It would be nore human and
inviting to see a tribal person up there.

LARRY ROBERTS: So I'msorry. | sort of
I nproperly introduced nyself. M nane is
Lawr ence Roberts. |'ma nenber of the Oneida
Nati on of Wsconsin and serve as the Deputy

Assi stant Secretary of Indian Affairs under
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Assi stant Secretary Washburn.

UNI DENTI FI ED SPEAKER: Thank you, sir.
| can appreciate that. Sonething about this
whol e process doesn't seemfair. W're being
told what is going to occur wi thout nuch input
except this opportunity here until after the
facts, after the decisions, et cetera. |It's
al nost as though we are going to get lost in
chaos in a bureaucracy in doing this procedure.

You know, we're older than Anerica. You
shoul d know that, being fromWsconsin. And to
go back just to 1934 is unacceptable. It's
unacceptabl e to the Suquam sh Tri be where Chi ef
Seattle is buried.

Again, we're older than Anerica. M
gr andf at her' s grandf at her was Jacob W haul chu
(phonetic). He lived to be 112 years old. He
was | ast chief of the Suquam sh Tribe. That's
when the world was flat and that's where ny
bl oodl i ne goes to.

He was a signer wwth Chief Seattle, who
signed for the Duam sh, Suquam sh and Allied
tribes where he is buried and where it states
where he signed that Point Elliott Treaty for
the tribes.
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In the case of the people in ny area,
the closest tribe to Seattle naned after that
chi ef, because he helped the white settlers from
starving and dying in the cold winter, are
Suquam sh Muckl eshoot. | have Mickl eshoot bl ood
if I have Duam sh blood. 1|'ve got Suquam sh
bl ood that goes back where Chief Seattle's wife
was, Duam sh, Seattle.

There gets to a point that all of this
time passed. Al these things have occurred.
And they've taken out a woman at ny tribe who is
regi stered Suquam sh and nmake her the figurehead
pl oy or whatever to speak for the people that
want to be the Duam sh Tribe. That to ne is
i ncredi bly unacceptable. A person of ny tribe,
what have they told her? Wat are they doing
for her? Wat is the underlying factor of a
tri be when alnost all of the people left to
Muckl eshoot, seven band to the white river,
Suquam sh, the people of clear blue water.

And it seens |like in recent tinmes nore
so than 20 years gone by the push is harder. |Is
that for nonetary value? That's what it seens
i ke i n appearance, not perception.

| don't want to see soneone steal ny
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culture, my neighbors, the Mickl eshoot culture,
but that's what's occurring if the tribes aren't
I nvolved until after the decision is nade.

Alittle bit of hunor, but not, is this
what it neans to ny council, my chairman and ny
tribe. The chairman's out on the canoe journey,
a cultural experience fromyouth to elders. He
wanted nme to cone down here and he said, after
sent hima text that |'mgoing to cone down
here -- | amgoing to take ny hat off so | don't
appear so radical, although I am Little hunor
for you. I'mnot as ornery as | |ook, but | can
be.

| told himl was going to conme down here
radical. And the response fromthe chairman, an
educated man, "put your nean face on." And it
wasn't neant out of that context. The culture
IS nore inportant to himto go on with the
youth, and I'mglad I'mthere to back himup and
come down here.

It's al nost as though whatever tribes
get recogni zed, that shouldn't you ask the
nei ghboring tri bes nore questions than naking a
deci sion off of just comments here and letters

there, and sonehow that can be acconplished?
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There's a place in Seattle where they built all
these football fields. This is sinplistic.

(I naudi ble.) And nobody would use fields. It's
the nost diverse community in the nation.
There's 52 | anguages down there.

They built the wong kind of fields.
They built football fields. They changed it to
soccer and they were schedul ed a year out.

The concept of different people getting
the input, sinplistic as that exanple of when |
was a manager with the Cty of Seattle, is how
ideal this isn't going to work as good as we can
and it's not going to be an effective use of
dol lars, of community, and you m ght have to
doubl e the size of our BIA Because there's
needs. And if you're allow ng people, in one
process w thout nuch recourse for people that it
af fects, what happens next?

It's |ike sonmebody cones back over,
over, over again and they don't get the answer
they want to hear. Wll, let's get sone noney.
Let's get sone backing and we'll go back over
and over and over again. You mght be tired of
nme, hearing that, you nust be tired of a | ot of

people fromyears and years of it.
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And | hope that your thoughts, process,
deci sion, builds a better tonorrow for |ndian
peopl e because we're getting better now and our
kids are getting educated. Qur elders are
getting tooken care of. But what you may create
I's sonething worse for everyone. And | nean
that froma brain that works civil service, from
a | aborer up to a regional nmanager for 32 years,
sonmebody with a bl oodline back to (inaudible)
times and | take offense of people using our
tribal nenbers as a figurehead to speak for them
that are registered in our tribe. Thank you.

LARRY ROBERTS:. Thank you.

CHARLOTTE W LLI AMS: Good afternoon.
|'"'m Charlotte WIllians and secretary of the
Muckl eshoot Tribal Council and | represent the
Muckl eshoot Indian Tribe today. And the tribe
appreci ates the opportunity to consult with the
Departnent on its proposal to revise the
regul ati ons governi ng the acknow edgi ng of
groups and sovereign Indian tribes.

The Muickl eshoot Tri be agrees that the
acknow edgnent process can be inproved in the
areas of tineliness, efficiency and transparency

of the decision-making process. And sone of the
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proposed changes in the regul ati ons address the
I ssues, such as the phased review in the
proposed, proposal to post docunented petitions
for acknow edgnent on the internet. The tribe
general |y supports these procedural

I nprovenents.

However, the tribe strongly objects to
t he proposed changes to existing acknow edgnent
criteria. The Departnent's proposal would be
dramatically change the criteria and underm ne
the integrity of the acknow edgnent process.
The tri be al so objects to changes in the
regul ations that would erect significant
barriers to neaningful participation in the
acknow edgnent process by currently recogni zed
tribes that may be affected by the Departnent's
determ nations and the definition of the burden
of proof proposed by the Departnent.

Tri bes are recogni zed as soci al,
political comunities that have continuously
exi sted, predating the foundation of the United
States. Tribal sovereignty and governnent al
authority are based on the conti nuous historical
exi stence of tribes as autononous political

entities.
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The proposed regul ati ons weaken the
di stinction between Indian tribes and ethnic and
social communities by elimnating the
requi renments that groups seeking recognition
denonstrate their continuous existence as
political and social comunities since the
establishment of the United States or first
sustai ned non-Indian contact. As a result, the
regul ati ons underm ne the foundations of tri bal
soverei gnty.

The stated purpose of the regulation is
to establish that an Indian tribe has existed
continuously. The proposed regul ati ons abandon
the core requirenent that groups seeking
acknow edgnent denonstrate the continuous
hi storical existence and have the potential to
redefine tribes as racial rather than political
entities.

These fundanental changes in the
criteria proposed by the Departnent are
I nconsi stent wth | ongstandi ng Depart nent
policy. Such changes have been previously
consi dered and were expressly rejected by the
Departnment. And i ndeed, the Mickl eshoot | ndian
Tri be questions whether the Departnent has the

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Bl A HEARI NGS re FEDERAL ACKNOW.EDGEMENT OF | NDI AN TRI BES , 07/15/2014

Page 25


http://www.slreporting.com/

authority to acknow edge the tribal status of a
group that cannot denobnstrate continuous

exi stence as an autononous tribal entity

t hr oughout hi story.

There are many ot her provisions of the
proposal that the tribe questions and we w |
address in its witten conmments. In ny comments
today | would like to focus on two areas of
particul ar concern, the barriers created by the
proposal to neaningful participation by
recogni zed tribes that nay be affected by an
acknow edgnent determ nation and the proposed
definition of the burden of proof as |less than a
preponderance of the evidence but nore than a
nmere possibility.

The current regul ati ons provide states,
| ocal governnent and recognized tribes that may
be affected by an acknow edgnent of term nation
will be considered interested parties with the
right to fully participate in the acknow edgnent
process, including the right to offer evidence
and argunent on the nerits of a petition and to
seek reconsideration by the BI A and/or the
Secretary of the Interior.

The proposed regul ations elimnate all
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the current provisions, allowng potentially

af fected recogni zed tri bes the opportunity to
participate as interested parties based on the
historical relationship with petitioning groups
in a stark breach of the Departnent's trust
responsibility to consider the inpacts of its
actions on recogni zed tri bes.

The new regul ati ons al so erect other
affirmati ve barriers for neani ngful and
effective participation by potentially affected
tribes, state and |ocal governnents. The new
regul ations substantially reduce the tine
avai | abl e to comment on proposed fi ndi ngs,
provide an insufficient tinme to respond to a
record of proposed finding that nay have taken
years to prepare. The new regul ations elim nat
provisions allowng an interested party the
right to seek an on-the-record neeting with the
Departnent to inquire into the reasoning,
anal ysis and factual basis for a proposed
fi ndi ng.

The new regul ations elimnate the right
of the potentially affected tribe to seek
reconsideration by the IBIA or Secretary and

deny a potentially affected tribe the right to
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seek a hearing before the ALJ on material issues
of disputed fact. They |eave a potentially
affected tribe with no opportunity to seek
review of erroneous determ nation within the
Departnment as provided in the current
regul ations or as allowed the petitioner under
t he proposed regul ati ons.

The Departnent's proposing to divide the
burden of proof necessary to satisfy the
acknow edgnent regul ati ons as nore than a nere
possibility but |less than a preponderance of the
evidence in an inappropriate standard of review
upon which to base a decision as inportant as
acknow edgnent. Application of such a standard
deni es OFA and the Assistant Secretary the
opportunity to weigh relevant evidence and to
utilize their expertise in evaluating petitions.

Significantly, their standard required
the Departnent to acknow edge groups that in
obj ective review of evidence had concl uded nore
i kely than not do not neet the acknow edgnent
criteria.

The elimnation of provisions allow ng
the affected tribes neaningful participation as

interested parties, the barriers to effective
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participation created by the new regul ati on and
the burden of proof proposed by the Departnent
rai se significant due process concerns, in
addition to questions regarding the Departnent's
fulfillment of its trust responsibility to
recogni ze tribes that may be affected by the
Departnent's acknow edgnent determ nati ons.

As | indicated earlier, the Mickl eshoot
Tri be has a nunber of other significant concerns
regardi ng the proposed regul ati ons, which the
tribe will address in witten comments in
addition to this oral coment in the witten
version of the tribe's statenent that it's
subm tting today. However, prior to submtting
our witten comments, we have sone questions,
the answers to which wll allow Mickl eshoot and
other interested entities to nore effectively
respond to the Departnent's proposal. And with
me today is counsel for the tribe, who wll go
over sone of the questions with you now.

RI CHARD REI CH: Thank you for the
opportunity to appear today. | think that what
we m ght make better use of our tinme is to let
the other elected representatives speak first

and then as tine permts, we have a nunber of
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questions that we would hope that the Departnent
m ght be able to answer, they could clarify the
proposal and provide us all a better basis to
coment, if that would be okay. And | can hand
up a copy of tribal (inaudible) statenent in
witing and it al so includes the questions that
we would like to go over |ater.

LARRY ROBERTS: Ckay. Geat. And
before we nove on, | just want to address one of
the things, and that is the concern that sonehow
the proposed rule is changing the opportunity
for input fromfederally recognized tribes
during the process. That's not our intent at
all in changing the level of input in the
process. And so comments on that and
specifically where you think that we have
changed that woul d be hel pful.

Now, we have changed the, as | nentioned
in the overview, the IBIA review at the end of
the process after a decision is nmade by the
Assi stant Secretary. W have elimnated that.
But the, that decision is the only decision that
the Assistant Secretary nmakes that's currently
subject to IBIAreview And so we're trying to

treat this decision consistently with all
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deci sions by the Assistant Secretary.

So | just want to address the points you
wer e maki ng about sonehow |imting tribal input,
federally recognized tribal input into a
specific decision, the intent of our rights is
not, of our proposal is not to do that. So | ook
forward to seeing where that can be clarified to
make it consistent in any witten comments or
however the tribe would like to provide that
i nformati on.

DENNI S TAYLOR M nane is Dennis
Taylor. | serve as the vice chairman for the
Eastern Band of Cherokee. |It's been federally
recogni zed since 1868.

Qur reservation is in western North
Carolina, in the great Snoky Muntains. W have
a living | anguage, culture, heritage that has
survived wars, treaty nmakings, Trail of Tears
and ot her governnent actions trying to eradicate
our tribal governnent and turn our Indian people
I nt o nonl ndi ans.

Through those hard tines, our ancestors,
our forefathers have fought and died to preserve
our culture and our heritage. Qur culture and

our heritage is our identity. That defines us.
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That is who we are.

Through those -- And today as tri bal
| eaders, got two nore here today with ne, we
know how beautiful it is to be a Cherokee
| ndi an. W hol d our | anguages and our heritage
and our culture sacred. |It's sacred to our
people. Right nowthere's a total of, there's
30-sone groups of people claimng to be Cherokee
around the country, trying to seek federal
recogni tion and becone a fairly recogni zed or
tribal governnent. And if -- \What we're afraid
of isif we |ower the standards to the
recognition process, these groups cannot only
steal our identity or water down our identity,
but destroy our identity.

The last five or six years that |I've
been on the council, travelling around the
country, |'ve heard the process is too |long, too
cunbersone, not fair. But is it fair, would it
be fair to those other 500-plus fairly
recogni zed tribes out there if we | ower the
standards for these other tribes? W have, we
went through the process. They went through the
process. The Eastern Band of Cherokees, we

support an expedi ted process, transparent,
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efficient process. But we do not want the
standards |l owered. That's all we're asking.
Excuse ne. Thank you.

TUNNEY CRONE: (Good afternoon. My nane
Is Tunney Crowe. |'mone of the tribal council
menbers of the Eastern Band of Cherokees out of
Cher okee, North Carolina. Listened to what ny
col |l eague said there. W are, you know, our
tribe agrees that, with the standards there,
that they don't need to be |lowered. W have got
a lot of groups throughout the United States
fromNorth Carolina to out here to California
there is about 35 different tribes or people
that are claimng to be Cherokee and wanting to
be federally recogni zed.

Thi nki ng about that and thinking about
where we cane from we're part of our original
group of Cherokee that remained in North
Carolina when the Trail of Tears happened and
our tribe was noved, renoved fromthere and sent
to Ckl ahoma, we were the ones who get out there.
So we've still got our |iving | anguage, our
culture. Like you said, it's very sacred to all
of us. That's who we are. W don't want these

other folks trying to steal our identity.
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You got sone of the changes, 1934, |
t hi nk, you know, if we need to go back farther
than 1934, whenever we're deciding on who i s who
with the tribes there. 1934 gives you a
basel i ne, but we've been around, we've had
ar chaeol ogi sts cone in and do dig sites on our
reservations for different projects and stuff.
That dates us back 10,000 years ago. W know
t hat our people were there prior to that.

So, you know, this does conme from our
heart when we cone and give a statenent in front
of you all, letting you know who we are and what
we're about. And it's real, you know, it's
close to our heart knowi ng that we're given an
opportunity to give input on the process here.
And that's what we're here for today.

So we appreciate the tinme and | ook
forward to hearing back fromyou all. And I
know t hat we have requested that the tines be
extended to go into, deeper into Indian country,
I nto Gkl ahoma and the Sout hwest. W haven't
heard anything back yet on that. But we're also
going to be turning in a, sone witten
docunentation for you all, too. Thank you.

BO CRONE: (Good afternoon. M nane is
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Bo Crowe, (inaudible) council. (Inaudible) to
experience a proposed chain to open the doors to
groups that claimto be Cherokee as well as any
other tribe. For an exanple, there's a group in
North Carolina, the Lunbee Tribe. They claimto
be Cherokee Tri be before 1934. They

sel f-obtained state recognition fromthe state
of North Carolina as Cherokee Tribe during this
era and sought federal recognition as a

Cher okee. Before 1934, also before 1934 the
group now calls itself Lunbee. They claimto be
two other, different tribes.

In the case of Lunbee, with the other
tribal groups, the proposed rule would renove
any consideration of this issue that is directly
rel evant to whether the group is legit,
historical tribe. For petitioner that woul d
make it becone the third largest tribe in the
country. The stakes are higher for this roll.

The Eastern Band supports change to nmake
the process nore transparent and efficient, but
dramati c change is proposed and this rule would
finalize, lessening the status of established
federal acknow edgenent to the | ndian Nation.

Thank you.
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LARRY ROBERTS: Thank you.

JIM CRANE: (Good afternoon. M nane is
JimCrane. |I'mattorney with the [aw firm of
Lande Bennett Blunstein here in Portland. W
represent the Colunbia River Crab Fisherman's
Associ ation, which I'lIl refer to as the CRCFA

LARRY ROBERTS: | amsorry. | am going
to have to cut you off right there. This is a
tribal consultation. W had a public neeting
this norning. This is just for tribal
of ficials.

JI M CRANE: Thank you very nuch, |
apol ogi ze for taking your tine.

LARRY ROBERTS. You're free to submt
coments in witing. And if you have any
witten cooments right now, we can certainly
take those. Save you sone tine.

JIM CRANE: W are planning on
submtting witten comrents.

LARRY ROBERTS: Gkay. Thank you.

JAMES BELLIS: Good afternoon. M nane
Is RRck Bellis. |'mlead counsel for the
Suquam sh Tribe. There's a few additional
coments we'd like to nake this afternoon. 1'd

like to |l eave you with a witten copy of them
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Before | begin, | think the Suquam sh
Tribe would like to join with the Mickl eshoot
Tribe in requesting that you extend the period
for comments on these regulations. And we'd
also like to join in the Eastern Cherokee Band's
request that nore neetings be held in different
parts of the country as well.

The Suquam sh Tri be has been an active
participant in the Part 83 proceedi ngs for many
years. W have expended enornous financial and
staff resources participating in this process,
whi ch has been in place for nearly 40 years.
These proposed revisions to Part 83 are a
significant departure fromthe past 40 years and
rai se fairness issues.

Suquam sh supports any revisions that
pronote procedural efficiencies; however, the
proposed provisions go far beyond procedural
I nprovenents and instead result in nmuch | ower
st andards necessary to obtain recognition and
favor previously denied petitioning groups.

Mor eover the proposed changes negatively inpact
the rights and interests of currently recognized
tribes.

LARRY ROBERTS: | amsorry to interrupt
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you for one second.

But this is a closed neeting, sir.

| " m sorry.

JAMES BELLIS: That's fine. |
appreciate that. The Suquam sh Tribe's main
concerns wth the proposed revision, not our
only concerns but the nain ones are the 1934
review date for criteria (b) and (c). As we
state in our witten cormments to the draft
regul ation, the change to the review date is a
significant departure fromthe past 40 years of
practice. Petitioners and interested parties
have proceeded in good faith under the current
rules. The position advanced by the Depart nment
and inplicitly agreed to by Congress is an
appl i cant nust establish proof of a continuous
political existence since at |east 1900. The
Departnent has consistently represented that the
exi sting standards for federal recognition wll
not change by adopting the proposed revisions,
but that the proposed revisions wll sinply
streanmline the review process. |In Suquam sh's
vi ew, the proposed provisions liberalize the
exi sting standard by |lowering the required proof

and do nothing to streamine the application
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pr ocess.

The proposed revisions do not include
any provisions or guidance that disqualifies an
organi zati on of descendants of a historic tribe
that fornmed between 1900 and 1934 from bei ng
granted federal recognition. The revisions
create an irrefutable presunption that a group
of Native descendants that that existed in 1934
continuously existed as a separate tribal entity
between the date of first sustained contact,
which in the Puget Sound area is approxi mately
1824, and 1934, and that such a group is the
successor to the historic tribe based only on
t he geneal ogi cal ancestry of nenbers of the
petitioning group.

Such a presunption creates opportunity
for mschief. |If the rules and standards keep
changing, there is no end point to how nany
times the petitioning group can nake a run at
federal recognition.

When the rules were first published in
1978, there was m ninmal financial incentive for
petitioning group to undertake the rigorous
efforts necessary to secure federal

acknow edgnent. And, in fact, there are many
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(inaudible) to try to do this. Now nany
petitioning groups have partnered wi th backers
who have a financial interest in hel ping the
groups secure federal acknow edgnent. In
addition, the GAO recently reported that there
are over 400 groups who were identified as,
gquote, nonfederally recognized tribes, end
guote, of which over 300 have filed letters of
intent wwth the Ofice of Federal Recognition.
That's a lot of groups you fol ks are going to
have to talk to.

Di m ni shing the burden of proof no doubt
will result in many nore groups. Sone wth
financi al backers who are not interested before
t he enactnent of the Indian Gam ng Regul atory
Act in 1988 occupying significant federal tine,
resources, as well as interested party tine and
resources for many years to cone. One Suquam sh
counci | nmenber asked, are they trying to create
anot her I ndian O ains Conmm ssion? There needs
to be an ending to this.

If the Departnent is determned to
depart fromthe at | east 40 years of past
practice and |liberalize the review date to 1934,

this change should be for new claimants only.
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Petitioners who have been denied under the 1978
or 1994 regul ation should not be all owed anot her
opportunity to be considered under the revised
i beralized regul ations.

| would also |ike to talk about the
limtation on interested party rights. W think
that it's a significant change, though you folks
argue this is the only decision of the secretary
that gets appealed fromthe IBIA. W think if
we go direct to district court, as you said and
as the regul ati on propose, that the tribes wll
| ose, any tribe is affected by determnation if
It recognizes another tribe. W'IIl have al nost
no standing. There's no standing created in
t hese regul ations for such an affected tri be.
And we woul d be dealing with basic, basic
standards of review. They are al nost
I nsuperable. W want to raise an issue
our sel ves.

The proposed regul ations elimnate the
designation of tribes as interested parties with
rights to comment on proposed findings.

Affected tribes will not be able to seek a
reconsi deration of a decision. |nstead,

interested tribes only have the right to coment
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on positive determ nations and nust do so within

a short tine franme.

Finally, if an affected tribe can

establish standing, the only option available to

It is to appeal positive determ nation to the
district court under an APA revi ew standard.
|.e., that the Secretary's positive
determ nation was arbitrary and capricious or
contrary to law. That's what we're worried
about. That's a tough one to clinb.

This right to appeal is no right at all.
Federal courts give great deference to the
di scretionary determ nations of an agency,
especially one that is vested with broad
di scretionary authority by Congress. As the
federal courts have already determ ned, the
Assi stant Secretary has broad discretion to
pronmul gate regul ati ons and apply the regul ati ons
to the specific facts in a matter. W reference
you to Mam Nation of I|Indians versus Babbit,
887 F. Supp. 1158, Northern District of Indiana,
1995.

It would be al nbost inpossible for an
interested party to successfully challenge a

positive determ nation applying an arbitrary and
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capricious standard. Renoving the opportunity
to conmment on proposed findings nmakes neani ngf ul
opportunity to provide input really
non- exi stent .

We thank you for the opportunity to
express the Suquam sh Tri be's views and concerns
regardi ng these two factors of the rul enaking.
Once the Departnent finishes its series of
consultations, we wll submt formal witten
comments that express our views in nore detail
and take into account the information that has
arisen during the consultation process, which is
| believe one of the things that the Mickl eshoot
Tribe would like to engage in a dialogue with
you on. And we certainly would like to hear
t hat di al ogue as well.

| hope that the Departnment wll
seriously consider our comments as it noves to
finalize this rule. | thank you for your tine
t oday.

LARRY ROBERTS: Thank you.

RICHARD REICH |If there are no ot her
el ected tribal officials that would like to
comment, at this point, I'd like to, there are a

nunber of questions that we had that would help
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us informour conmments and to nmake sure that the
Muckl eshoot Tribe in putting together its
comrents, understand the Departnent's proposal
and real ly understand the Departnent's
rational e.

My nane, by the way, for the record, is
Richard Reich, REIl CH [|I'man attorney and |
am i n- house counsel for the Mickl eshoot [|ndian
Tri be.

In 1994, when the acknow edgnent
regul ations were | ast anended, the Departnent
stated that the anendnents were not intended to
result the acknow edgnent of petitioners that
woul d not have been acknow edged under the 1978
regul ations. The current proposal to revise the
regul ati ons does not include a simlar
st at enent .

Qur first questionis, is it fair for us
to conclude that the proposed anendnents woul d
| ead to acknow edgnent of groups that woul d not
be acknow edged under the current regul ations?

And if that's correct, | guess it would
be hel pful for us to understand the Departnent's
rationale for changing the criteria in a way

that would all ow groups to be recogni zed under
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this proposal that woul dn't have been recognized
under the '78 or '94 regul ations.

LARRY ROBERTS: So | think one of the
things the Departnent is trying to do is provide
consistency in the application of its
regulations. So we're not -- W're wanting to
mai ntain the integrity of the process. W do
not want to recogni ze nonlegitinmate tri bes.

But one of the things that we've heard
over the course of applying the rules is that we
have been inconsistent in the application of
those rules. And so we are trying to provide
objective criteria in the rules.

And one of the things that we are
| ooking at wwth regard to the 1934 date for two
of the criteria is easing the admnistrative
burden on everyone in the review of these since
we' ve never had a situation where a group can
make itself up as a tribe from 1934 to the
present but not exist as a tribe prior to that.

And so the intent is to provide
consi stency throughout our requlations. Wuld
nore tribes be recogni zed under the proposed
rule than the existing rules? | think that's,

you know, that's hard to answer. | think the
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answer is that we're trying to provide

consi stency because we have heard from sone
groups that groups that have been recogni zed

t hrough the process of Part 83, that they are
simlarly situated and yet they have not been
recogni zed and that we have inconsistently
applied the rules. So we're trying to provide
obj ective rules built on past decisions for
federal |law or federal policy in going forward
With our review. So that's --

RICHARD REICH: Whuld it be fair to ask
whet her the Departnent has prepared an anal ysis
of how the change, the proposal would affect
past decisions or would have affected past
deci si ons?

LARRY ROBERTS: W have not. W have
done an analysis on how it would | essen the
adm ni strative burden for paperwork purposes,
but no, we have not done that analysis.

RICHARD REICH I n the past the
Departnment has | think repeatedly stated that
continuity of autononous tribal existence was
the essential or core requirenent of the
acknow edgnent process.

Does the Departnment believe it has
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authority to acknow edge groups as sovereign

I ndi an tribes that are unable to establish
substantially continuous exi stence as aut ononous
tribal entities fromthe establishnment of the
United States or first sustained contact?

LARRY ROBERTS: | think as a practi cal
matter we have through the Part 83 process. So
| think if you |l ook at acknow edgnent deci sions
of the 17 recogni zed groups, | don't think the
Depart ment has gone back to 1789 for every
single petitioner.

RI CHARD RElI CH: Excuse ne. O first
sustai ned contact, whichever is |ater.

LARRY ROBERTS: Yeah. That | don't
know. What | can say is that we are, we're not
| ooki ng at recogni zing groups that cane into
exi stence in the '30s and the '40s and the '50s
and the '60s and the '70s and '80s and the '90s.
We're not | ooking to acknow edge those groups.
And while the focus is on 1934 on two of the
criteria or other criteria that are prior to
1900.

RI CHARD REI CH: Thank you. |f evidence
cones to the Departnent's attention that a

petitioning group did not constitute community
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before 1934 or did not exercise tribal political
i nfl uence or authority before 1934, basically
criterias (b) and (c), will the Departnent

consi der that evidence rel evant under the
proposed regqul ati ons?

LARRY ROBERTS: That's not sonething
that's in the proposed rule. But if that's
sonet hi ng that Muckl eshoot feels that the
regul ation should | ook at, we're open to hearing
that comment essentially.

RI CHARD RElI CH. Thank you. The proposed
regul ati ons do not appear to require any show ng
that the group identified as having tri bal
exi stence during the historical period before
1900, that's criteria (a), is the sane as the
petitioner. How does the Departnent propose to
ensure the petitioner is in fact successor in
interest to the historical group identified
under criteria (a) and is there anything nore
than |ineal descent required?

LARRY ROBERTS: So | would actually flip
that question around to you all. W're not
going to have, | nean, one of the reasons that
we're seeking comment is, you know, if, first of

all, I would say yes, we're | ooking at the sane
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group from 19, otherwi se it doesn't nmake sense.
Right. It's the sanme group from 1900, prior to
1900. It's not a different tribal entity.

So, but if there's ways that we can
clarify (a) or that you think (a) should be
clarified, you know, we'd wel cone those comments
because we need, we need substantive comments in
terns of how that can be clarified.

RI CHARD REICH:  Well, ny next question
may go into that. The current regqgul ations
require that a group seeking the benefit of
previ ous federal acknow edgnent nust have been
identified as the sane entity that was
previously acknowl edged. That's in the current
25 CFR, section 83.8.

VWhat's the -- That requirenent,
specifically that |anguage, specifically
elimnated fromthe new proposal. |Is there a
reason for that?

LARRY ROBERTS: So |I'mgoing to |et
St ephen or Elizabeth chinme in on this. But ny
under st andi ng of the previous federal
acknow edgnent is that we are not proposing any
substantive changes to that previous federal

acknow edgnent provision. So if that is not in
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t he proposed rule and you think that that is
substantive, we would wel cone that comment
because |'mjust stating for the record we're
not, we're not intending to make any substantive
changes to previous federal acknow edgnent.

RI CHARD REI CH: Thank you. W do
believe it's substantive and we wll be
commenting to that effect because the | anguage
I's dropped fromthe new proposal that requires
that the petitioning group show that it is in
fact the sanme group. So it sort of gets back to
my question i s sonething nore required or
sonething nore intended. And | think it was
under the current regulations than sinply
showi ng |lineal descent, these people are
descendants of the historical tribe, in fact,
the group that's seeking is the same group, not
that they're sinply descendants. And that's
sort of the issue.

The current regul ati ons governi ng
previ ous acknow edgnent require that the group,
that the governnent action constituting previous
acknow edgnent be, quote, clearly prem sed on
identification of the tribal political entity

and indicating clearly the recognition or
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rel ati onship between the entity and the United
States. That's in the definitional Section 25
CFR, section 83.1 and 83.8. That |anguage is
al so dropped fromthe propose the regul ations
t hat describes the kind of action that wl|
constitute previous acknow edgnent.

Can you indicate what the reason for
that is or is the answer essentially the sane as
the | ast one?

LARRY ROBERTS:. That answer is
essentially the sane. And maybe the | anguage is
alittle different because we put the regul ation
in plain | anguage format. So it's sonething
that we'll take a | ook at and we're interested
in comments as to why you think that is a
subst anti ve change.

RICHARD REICH: And we would think it's
a substantive change because our understandi ng
Is the current regulations require that the
action is clainmed in the previous federal
acknow edgnent be clearly and unanbi guously an
action recognizing the group as a governnent al
political entity. |In the past there have been a
nunber of, for exanple, appropriation statutes

t hat have been (i naudi bl e) people that have
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named various groups or claimstatutes that

all oned the historic descendants, the
descendants of a group to bring clains on the,
on a historic tribe. And the Departnent has
taken the position that those kind of acts are
not cl ear and unanbi guous previ ous federal
recognition. So | think for our part and |

thi nk our comments wll reflect that we think
that kind of |anguage is necessary and
appropri ate.

The reasonabl e |ikelihood standard or
definition proposed by the Departnent was
adopted by the Suprene Court in connection with
chall enges to jury instruction in crimnal
matters. |Is it fair to conclude that the
proposed definition of reasonable |ikelihood
requires the Departnent to acknow edge groups or
petitioners that nore likely than not do not
neet one or nore criteria for acknow edgnent if
it's less than nore likely than not?

LARRY ROBERTS: So | would say on this
one we're not, we're not changing the reasonabl e
and likelihood standard. So if there is, if --
And |l et nme be clear about that. W're not

changing the standard in this regulation. And
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so if you feel that the Suprene Court precedent
that we're relying on to clarify that is wong
In sonme way, shape or formor you think that we
m sstated the standard to what it is, you know,
| wel conme those coments. But, you know, we're
not, we're not proposing a change to the
standard itself.

RI CHARD REI CH: We understand that the
reasonabl e |likelihood standard is one in
exi sting regul ati ons. However, we believe the
Departnment has inplenented that standard and as
a practical matter in a way different than the
Suprenme Court used it in the case that you
referred to. So | think fromour perspective
this is, in fact, a change.

And | guess ny question though is a
different one. M question was sinply isn't the
Departnent's current intention to interpret that
standard in a way that requires the
acknow edgnent of groups that nore likely than
not do not neet the criteria? Because that
seens to ne the plain | anguage i npact for that
definition.

LARRY ROBERTS: Ckay. You're asking it

in sort of a, you're putting it in negative
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context. So I would, you know, one of the
things that we've heard is that we're not, we
haven't applied the standard consistently

t hr oughout the course inplenenting the Part 83
regul ations. So we want to nmake that
consistent. And, you know, the standard is as
it'"s laid out in the proposed rule. And we
don't feel it's a substantive change. | hear
you, that you think it is a substantive change
and you're wel cone to comment on why you think
(i naudi bl e) the standard.

RI CHARD REI CH: Thank you. |Is the
Departnent aware of any other federal agency
that uses a simlar standard in naking
determ nations of eligibility for federal
governnment progranms or any judicial proceedings
I n which the reasonabl e |ikelihood standard is
defined by the Departnent is applied to render a
decision on the nerits or is this unique?

LARRY ROBERTS: Like |I said, we're not
trying to change the standard. So | don't know.
We're not changing the standard that's been on
the books. It may have been applied
i nconsi stently by the Departnent, but we're not

trying to change the standard that's been on the
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books since 1978.

RI CHARD REI CH: The current regul ations
di scussi ng the reasonabl e |ikelihood standard
state, quote, a petitioner may be deni ed
acknow edgnent if the evidence avail abl e
denonstrate that it does not neet one or nore of
the criteria. The petitioner may al so deny if
there's insufficient evidence that neets one or
nmore criteria. That's question nunber six on ny
guestion |ist.

That | anguage seens to be weeded from
the proposal. |Is there a reason for that or
rational e for that and does the Depart nent
consi der that |anguage inconsistent with the
proposed definition?

LARRY ROBERTS: The short answer is |
don't know.

RI CHARD REI CH  Ckay. Fair enough.

This gets back to the question of interested
parties.

LARRY ROBERTS: \Were are you now?

RI CHARD REICH: |'m goi ng down to eight.
| skipped six. So let's go down to eight.

LARRY ROBERTS: Ckay.

RI CHARD REI CH. The current regul ations
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allow currently recogni zed state and | ocal
governnments to seek reconsideration. And that's
before the Secretary of the Interior as well as
the IBIA and to seek hearings before an ALJ on
di sputed issues of material fact. Both the
petitioner and the interested parties can do

t hat .

Can you explain why in the new proposal
where there's an opportunity for a hearing
before an ALJ, only a petitioner and
noni nterested parties can ask for that?

LARRY ROBERTS: Yeah. So what we're
proposi ng under the regulation is to,
essentially if it is a proposed favorable
finding, to continue the current process, which
is allowng for conment on that proposed
favorable finding. |If it is a proposed negative
finding, we are proposing essentially nore
process than a hearing on that negative
determ nation. |t doesn't, it's not required, a
hearing is not required on the negative
determ nation. And so third parties can
intervene if there is a hearing. But at the end
of the day it's |ooking at providing that

process for those denials, those negative
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deci si ons.

RI CHARD REI CH: Just as a comment,
you' ve stated that the intent is not to change
the opportunity for interested parties,
particularly existing recognized tribes
participate in the process. But the definition
of interested parties has been renoved fromthe
regul ations. And here's one of the exanples
where exi sting recogni zed tri bes have an
opportunity in the process to seek a hearing
before an ALJ on any positive determ nati on.
They don't have that opportunity under these new
regulations. So that's one --

LARRY ROBERTS. That's at the end of the
process t hough.

RICHARD REICH: Well, it's at the end of
t he process, but now they have no opportunity
anywhere in the process. They also have an
opportunity under the consisting regul ations, as
Secretary Wllians stated, to ask for a neeting
on the record with the Departnent, just |ike
petitioner does after there's a proposed
finding. They don't have that opportunity
either. So there are a nunber of changes.

The ot her changes are the dropping of
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definition and the droppi ng of the provisions
that the IBIA has interpreted as very liberally
al l owi ng participation by recognized tribes
sinply based on their factual connection, which
Is not the sane as the standard for judicial

I ntervention, which an ALJ mght require. So |
think there are substantial changes and we'll| be
conmenting on those.

LARRY ROBERTS: Ckay.

RICHARD REICH. And | think ny | ast
guestion goes to the provisions relating to
state-recogni zed reservations, but nore from our
area, since we don't have any state-recogni zed
reservations, to the provisions that appl aud
that indicate that criteria begin to see our
maps if a group has had |and held in trust
collectively or in a group since 1934. And in
t he Northwest and el sewhere reservations are
established or enlarged by treaty, executive
order or historic tribes. Many nenbers of those
historic tribes integrated in the reservation
conmmuni ties which are recogni zed by the United
States as tribes. Qhers did not. Under the
proposed regul ations petitioners will be

consi dered as denonstrating both community and
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political influence and authority w thout any
addi tional evidence if the United States has had
land in trust for the petitioner or petitioner's
col l ective ancestors at any tinme between 1934
and the present.

So the question is are these proposed
provisions intended to apply to petitioners’
proposed descendants of historic tribes for whom
reservations were established but who do not
associate with the reservations and who are not
part of the currently recogni zed tribe | ocated
on the reservations established for that
historic tribe?

LARRY ROBERTS: So let ne | guess
address it this way, and that is if your, and
let's, I know, that Muickl eshoot has said it's
conposed of a nunber of different tribes;
correct?

RI CHARD REI CH: Muckl eshoot i s conposed,
they' re Duam sh in Miuckl eshoot just as
Council man Lewi s indicated in Suquam sh. There
are the Mickl eshoot and the historical record
wi |l show both the Suquam sh reservation and the
Muckl eshoot reservation were established for

Duam sh people. It will show themin Northwest
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that the Tulalip reservation was established for
t he Snohom sh people. There are other exanpl es.

LARRY ROBERTS: GCkay. So in those broad
exanples, the intent of this provision is not
to, we're not changing the current reservations
at all. So the reservation is held for the
Muckl eshoot tribal governnment and its people, as
t he Suguam sh reservation is held for the
Suquam sh reservation and its people. The
intent of this is those are federally recogni zed
tribes and federally recogni zed reservati ons.
Those will not qualify or weren't intended to
under the proposed rule.

So | think you should, | think it would
be hel pful to have those comments because our
intent is, you know, land that is held
collectively for a particular group specifically
at sonme point in tine by the United States from
1934 to the present.

So it wouldn't -- So, in other words,
you have a reservation for in the Mickl eshoot
reservation it's governed by the Mickl eshoot
Tri be now That would not, that's not
I nt ended - -

RI CHARD REI CH. That would not provide a
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bootstrap for one of the historic groups for
whom to cone along and say we've net (b) and
(c).

LARRY ROBERTS: That's right. That's
not the intent of the proposed rule.

RICHARD REICH:  And | think from our
perspective it would be hel pful if the
Departnment would clarify that. | would point to
anot her reservation in Washington that's not
Muckl eshoot's real concern, but the Ozette
reservation. There's a reservation the United
States holds there is no tribe for that
reservation and there's a 1950 Solicitor's
pinion to the effect that there is no Ozette
tribe to, for which the United States hol ds that
reservation. Interesting issue.

LARRY ROBERTS. You're adding to ny |ist
of issues.

RICHARD REICH | think it's sonething
you m ght want to take a | ook at. Thank you for
your time. Thank you for answering ny
guestions. Thank you.

LARRY ROBERTS: Thank you.

W LSON PI PESTEM (Good afternoon.

Wl son Pipestem here wth the Eastern Band of
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Cher okee | ndi ans.

Just a couple of questions. One, how
does the Departnent see its trust responsibility
wth regard to this rulemaking? It's alittle
bit different than a rul emaking related to, say,
the changes in leasing regulations for federally
recogni zed tri bes.

So if you think about the trust
obligation to the United States to the Indian
tribes, in this case |I'mpresum ng that neans
federally recognized Indian tribes, as sone
woul d define it as the duty to protect tri bal
governnents and in this case is expressed by the
Eastern Band, their culture, their different way
of life that's unique to the Cherokee peopl e,
|'"d just |like to know what does that nean in
real terms with regard to the Departnent? Does
that just nmean we get consultation or it seens
like it would make an inpact on what the rule
woul d ook like wth regard to the ability of
the Eastern Band in the tribes participate in
any kind of rul emaki ng appeals that sort of
t hi ng.

But how do you -- Do you, one, do you

believe that there is a trust obligation in this
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rul emaki ng; and then, two, existing federally
recogni zed tribes; and then | guess is there a
trust obligation or sone obligation to

nonf ederally recogni zed groups? |'mtrying to
help, I"'mtrying to rationalize that so we can
appropriately coment.

LARRY ROBERTS: So | think |ike every
rul emaki ng we take on we have a trust obligation
to federally recognized tribes. | haven't
t hought about the trust obligation to
nonrecogni zed tribes. It seens -- or
nonr ecogni zed groups.

Phi | osophically for those 17 groups have
gone through the process, they've always been
tribes. So we have sone trust obligation to
those legitimate tribes. And so, but | think
our trust obligation in this rulemaking is
simlar to any other rul emaking that we take on.

W LSON PI PESTEM Wl |, what about the
relati onship between the United States and the
federally recogni zed tribes with regard to their
ability to participate in appeals and the
process all the way through? Sonme of the
guesti ons have been asked today woul d seem t hat

part of that obligation would nean that the
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existing tribes would be able to have an
opportunity to participate at every |evel of
that, as Eastern Band | eadershi p said today,
there's a nunber of groups that are Cherokee.

W' ve been -- This is our second -- W've heard
fromthree groups claimng to be Cherokee groups
so far just in two consultations.

So if the Departnent were to take one of
those or all three up or however many Cherokee
groups there are up for consideration, it would
seem|li ke the existing federally recogni zed
Cher okee tri bes should have a significant role
or say in that because you are, | believe you
have a trust obligation to tribes as a
protecting entity for their separateness and
their culture and that sort of thing. It's not
sinmply, this is kind of a Reed Chanber sesque
argunent, by the way.

LARRY ROBERTS:. | guess | | ook forward
to Eastern Band's comments on process. Because
we're not trying to change the substantive i nput
that exists in the process now. | know that
there's focus on the IBIA hearing after the
fact. The proposed rule, as | said before, is

sonething we ook at. This is the only decision
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by the Assistant Secretary that's not subject to
that. So we propose not taking that out, but
there may be very legitimte reasons as to why
it should remain in. And so | think that that's
why we have these consultations and that's why
we need the input fromtribes on that.

W LSON PI PESTEM So one ot her issue |
want to raise again is the pre 1934
identification of the tribe and the continuous
exi stence of any group that petitions, says
they're a federally recognized, to be a
federally recognized tribe, particularly in the
Sout heast. There's so nmuch history that
happened there pre 1934 where the groups that,
many of themeither aren't of any Indian
ancestry at all, | believe that certainly
exi sts, but those who do have I ndian ancestry
basically gave up their tribal relations with
one anot her or any sort of governance. The
brief narrative requirenent in the new
regul ations would essentially say that they
don't really have to denonstrate their
historical tribe. The brief narrative is a, |
think a brief narrative |I'mthinking, whatever

that nmeans, it's probably not very nuch
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information and there's really no standard to
whi ch you're holding the brief narrative.

So am | right about that, there's not a
standard to that -- |f sonebody submtted ten
pages and said, here's who we are, is that just
accepted on its face to be the case particularly

where there's a |l ot of evidence to the contrary?

LARRY ROBERTS: No. | think the brief
narrative require, | nmean, in the criterion (a)
requires evidence as well. And so obviously

during the engagenent on a proposed finding,
once we got that petition in, | nean, we would
contact federally recognized tribes that, as we
do now that we receive this petition, you know,
and provide comment on it.

So no, it's not standard lists. It is
sonet hing that, you know, we have heard and you
have heard because we've been in other
consultations, it's sonething that deserves
further clarification.

And so, you know, we would, you know, we
wel cone further clarification on that and
suggestions for clarification, but it's
essentially intended to, you know, we're not,

and |'ve said this at every, every session,
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we're not making up or creating tribes that
didn't exist and that cane into existence in the
1940s and 1950s and 1960s. (a) is, you know,
tell us your history. Were did you cone fronf
You didn't just pop up in 1934 as comrunities.
You have to prove through evidence and a short
summary where you cone from which should be
relatively easy for legitimate tribes, as all of
you have said in this room

W LSON PI PESTEM Ckay. Thank you very
much.

LARRY ROBERTS:. Any other coments this
af t er noon?

Well, | appreciate you all attending
this session. You know, we issue proposed rules
because we need input fromall of you in terns
of putting together a strong final rule. So
t hank you for taking the tinme today, and |
encourage you to submt comrents by the
deadl i ne.

|' ve heard each of your requests for an
extension of the comment period. W wll take
that back to the Departnent. W have heard
requests from Eastern Band of Cherokee earlier

and we'll consider that and get sone infornmation

Schnmitt Reporting & Video, Inc.
(360) 695-5554 -- (503) 245-4552 -- (855) 695-5554

Bl A HEARI NGS re FEDERAL ACKNOW.EDGEMENT OF | NDI AN TRI BES , 07/15/2014

Page 67


http://www.slreporting.com/

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Bl A HEARI NGS re FEDERAL ACKNOW.EDGEMENT OF | NDI AN TRI BES

out on an approach on whether we're going to

extend the conmment period as soon as we can.

Thank you al | .

(Recess at 2:35 p.m)
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